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Constitutional Problems of a Unified
Family Court System

The recently published working paper of the Law Reform Commission of
Canada on the topic of the family court' proposes that there be one
court in each province within which all family law matters can be
heard.? The Commission recognizes that present constitutional
limitations dictate that the court in question be the superior court of
each province,® but is not satisfied that this court is the best court within
which unification could take place. Accordingly, it indicates that con-
stitutional amendment may ultimately be necessary to permit the
achievement of the most satisfactory unification.® Leaving aside this
possibility, what are those constitutional limitations which have led the
Commission to say that unification must take place, if at all, in each
province’s superior court?

Unless exceptional circumstances were to arise, only the provincial
legislatures can confer jurisdiction on courts in respect of substantive
matters within their legislative competence; Parliament cannot do so.5
When they do so, however, they are subject to two limitations: first,
they cannot confer jurisdiction on federal courts, only on provincial
ones;® secondly, they must confer jurisdiction of a type broadly con-
forming to that normally exercised only by provincial superior court
judges on those judges alone and on no other persons, whether subor-
dinate judicial officers of the provincial superior courts” or members of
any other provincial courts.®

In respect of substantive matters within federal legislative competence,
either the provincial legislatures or Parliament can confer jurisdiction
on courts, subject to the usual rule regarding paramountcy of federal
legislation.? If it is the provinces that are conferring such jurisdiction,
they are subject to the same two limitations which were mentioned
above in connection with their conferring of jurisdiction in respect of
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substantive matters within their legislative competence. If it is
Parliament which confers such jurisdiction, it is subject to neither of the
above two limitations, viz., it can confer jurisdiction on any court what-
soever, whether federal or provincial, whether superior or not."®

What are the implications of all this for any attempt to unify judicial ad-
ministration of family law matters? Since the legislative authority in the
family law area is divided between Parliament and the provincial
legislatures'! and since Parliament cannot normally confer jurisdiction
in respect of those substantive matters within provincial legislative com-
petence, the provincial legislatures must be involved in any unification
scheme. That being so, the two limitations on them mentioned above
assume crucial importance. The first necessitates that the ad-
ministration of family law be unified in a provincial rather than a federal
court. Moreover, since there are some substantive matters within
provincial legislative competence in which the provinces must confer
jurisdiction on provincial superior court judges,'? the second of these
limitations further restricts the field of choice, necessitating that the
provincial court chosen in the unification scheme be the superior court
of each province.

Assuming now that the federal and provincial governments agree with
the Law Reform Commission on the value of a unified family court
system, they can achieve this result within the constitutional framework
set out above relatively simply. Parliament can, in those family law
areas within its legislative competence in which it has not already done
so, confer jurisdiction in the provincial superior courts, while the provin-
ces can do the same in respect of those family law areas within their
legislative competence.

-The Commission recognizes that, if a unification were achieved on the
lines set out above, provincial superior court judges could be over-
whelmed by their added workload unless their numbers were increased
substantially. However, alternative methods of alleviating the impact on
them of this unification would be either to have the legislation con-
ferring jurisdiction on the superior courts confer some of it on subor-
dinate judicial officers of those courts rather than on the judges them-
selves or to have the legislation authorize the judges to delegate some of
their jurisdiction to the subordinate judicial officers. The Commission
expresses no preference for one or the other of these alternatives,
although it obviously contemplates the use of one of them. It does,
however, point out that the
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“jurisdiction of these officers of the court would be determined to some extent by
constitutional considerations, although the Commission envisages no difficulty
in their having the power to deal with certain uncontested matters and certain
motions and applications for interim relief.”"'2

The constitutional limitations referred to by the Commission are those
which have already been raised, namely, that, while Parliament can con-
fer jurisdication on anyone.it chooses, the provincial legislatures cannot
confer jurisdiction of a type broadly conforming to that normally exer-
cised by superior court judges on anyone other than those judges.

There is, however, a method whereby the provincial legislatures can
overcome this restriction to some extent. In matters in which jurisdic-
tion is of a type broadly conforming to that normally exercised only by
superior court judges, the provincial legislatures can authorize subor-
dinate judicial officers to act as referees, with the judges having the
power to act on their recommendations.' If this method were used, the
burden of so much of the workload as it was thought advisable to shift
from the superior court judges to their subordinate judicial officers
could be effectively transferred in spite of the apparent constitutional
obstacle.

The question then naturally arises as to which matters can be dealt with
finally by subordinate judicial-officers and which can only be dealt with
on references. It is a question to which the Commission did not attempt
to give an answer, probably because of the paucity of judicial authority
on the point. However, a working paper on a unified family court system
prepared in 1972 by the Alberta Institute of Law Research and Reform
suggested that the following matters be dealt with only by superior court
judges in a unified family court: divorce, nullity, judicial separation,
restitution of conjugal rights, loss of consortium, actions concerning
matrimonial property, jactitation of marriage, declarations of status in-
cluding declarations of legitimacy, guardianship of property.'®* Since
some of these matters are within exclusive Parliamentary competence
and since Parliament can confer jurisdiction on anyone it chooses,
clearly this list cannot be taken to be a list of family law matters in
which superior court judges are compelled to make final adjudications.
Nevertheless, for so many of these matters as are within provincial
legislative competence the list can be taken as an informed prediction
as to those matters in which subordinate judicial officers can only act as
referees.

If the method of unification outlined above were implemented, all
family law matters would henceforth be dealt with in the superior court
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of each province. Those matters which it was thought appropriate to
have the judges of those courts deal with would be heard by them, while
the rest of the workload would be transferred to the subordinate judicial
officers, either outright or by the device of using them as referees. While
such a scheme would not necessarily lead to the best unified family
court system, it would go as far as can be gone within the constraints im-
posed by the present constitution. Whether the Law Reform Commission
of Canada will ultimately choose to recommend a scheme along these
lines or will rather recommend constitutional amendment to allow the
implementation of some different scheme remains to be seen.

LESLIE KATZ*

*Faculty of Law, University of Sydney



